R /86-613

A BY-LAW FOR THE PRESERVATION, MANAGEMENT, CONSERVATION AND USE
OF FISH ON RESERVE AND TRADITIONAL LANDS, RIVERS AND WATERWAYS OF

THE GITWANGAK BAND.

WHEREAS {he Gitksan-Wel suwet’en Tribal Council Associa-
ition and its members presenled a claim to ownership of 30, 000
square miles including the Skeena River upsiream from Legatle
Creek and +t{he Bulkley River {10 the Minister of 1Indian and
Norihern Affairs in November, 1977;

AND WHEREAS the Governmenl of Canada has accepted the
claim in principle presented by tLhe Gitksan-Wel’suwet’en Tribal
Council Associatlion;

AND WHEREAS this By-Law prepared by the Giiksan-
Wet‘suwet’en Tribal Council Associalion and its member bands is
withoul prejudice 1o Lhe claim of the Gilksan-Wel’suwel’en
peoples Lo their aboriginal {erritories;

AND WHEREAS it is +ilhe intention of the Gitksan-
Wet‘suwel’en Tribal Council and iis eight members bands 1o enactl
a blankel Indian fishing By-Law to apply 1o the reserve lands
presenlly sel out under ihe Indian Act as an inierim measure;

AND WHEREAS the Tribal Council and its eight member bands
wish to ensure thal tLhere will be a sufficieni supply of fish for
all band members;

AND WHEREAS the Tribal Council and its member bands wish
fto estiablish a wmanagemeni and proteciion scheme {hat will
complemenl and enhance fisheries managemeni practitices, thereby

increasing {Lhe benefits from {he resources for all, and most
particularly will conserve ihe fishing resource of +{he Gitiksan-
Wet‘suweli’en people and preserve t1hal resource for fulure

generations of the Gitksan-Wet’'suwet’en;

AND WHEREAS +{he Gitiwangak Band Council recognizes tihe
presence of other Skeena and Babine River user groups botih
upsiream and downsiream; :



AND WHEREAS the Gitwangak Band Council has authorized and
direcled the Gitksan-Wet’suwel’en Tribal Council to meei with the
Minister of Fisheries and Oceans or his designates, and with the
representalives of other wuser groups to work towards an
integration of the Gilksan-Wel’suwet’en fishery management plan
with 1{1he overall fishery management of +{1he Skeena and Babine
River systiems:

The Band Council of ihe Gitwangak Band enacls as follows:

I.  GENERAL

1. This By-Law may be ciled <for all purposes as Lhe
"Gitksan-Wet'suwet’'en Indian Fishing By-Law. "

a) This By-law applies to all reserves administiered by the
Gitwangak Band.

b) The object and purpose of this By-law is 1o manage,
preserve and proteclil fish on the reserves.

c) The inteni and object of i{he Band Council is 10 enact a
code to govern and manage {he fisheries on all reserves

administered by the Giiwangak Band.

d) Insofar as this By-law enacted pursuant to 1he Indian
Aci, R.S.C. 1970 c. I-6, as amended, may override legislation
which conflicis or 1is inconsisteni with +{his By-law, it is
intended that this By-law is to be so construed.

2. The following definitions apply in ihis By-Law:

a) "Angling®" means sporl fishing with a hook and line witih or
without a rod;

b) "Band" means the Gilwangak Band of Indians.

c) "Band Council" means {ihe Council of +{he Indian Band elected
pursuani {o the Indian Act, RSC 1970 c. 1-6 which have passed the
Gitksan-Wet’suwet’en Indian Fishing By-Law at a duly convened
meeling of the Band Council;




d) "Band Manager" means 4{1hal person so appointed by +1ihe
Band Council; -

e) "Fish" includes all species of finfish, shellfish,
crustaceans and marine animals;

£f) "Fishing" means fishing for or catlching fish by any method;

g) "Fisherman"™ means those persons authorized to fish in the
valers of Lhe Band pursuani Lo this By-Law;

h) "Fishing Permii" means a fishing permitl issued pursuant to
this By-Law;

i) "Fishery" includes ihe area, localily, place, rock statlion or
sile on reserve or within a river or stream in, or on reserve
wherein a nel, seine, pound, wveir, gaff or other fishing
apparalus is used, set, placed or located, and tLhe area, {ract or
stretch of waler in or from which fish may be taken or caught by
the nel, seine, weir, pound, gaff or olther fishing apparatlus;

J) r"Fishery Officer" means an officer appointed pursuant to
Seciion 8 of +{1his By-Lawv who is a person employed for the
preservatlion and wmainienance of _Lhe public peace on reserve land.

k) r"Gitksan-Wel’suwet’en Persons" means the persons of Gitksan-
Wet'suwel’en ancestry who are eligible for membership in the
Tribal Council;

1) "The Gitksan-Wel’suwet’en Indian Bands" means the eighl bands
of the Gitksan-Weli’'suwel’en Tribal Council which are Kitiwancool,
Gitwangak, Kispiox, Gitanmaax, Glen Vowell, Hagwilget,
Kiitsegukla, and Moricetitown Indian Bands;

m) "The Tribal Council" wmeans the Gitksan-Wetl’suwet’en Tribal
Council Associatlion localed at Hazelion, British Columbia and
comprising of all persons entitled Lo membership in the Gitksan-
Wet'’'suwel’en Tribal Council Association pursuant 1o its

consiitutiion;

n) "Juvenile Fish" means sexually immatlure fish which are in
fresh watler rearing phase;

0) "Productiive Capacity” weans the capacity of ithe walershed of
the waters of the Band 1o naturally produce fish which shall pass
ithrough i{he walers of the Band;



p) "Reserve"™ means all reserves under the administration of the
Gitwangak Band;

q) "Sports Fishing" means fishing for other +{han commercial
purposes and does not include fishing pursuanl Lo Sectiions 4(a)
and 4(c) of Lhis By-Law; .

r) "Walers of the Bands" means all waler, walerways, rivers or
streams which are 1located upon, or witihin boundaries of the
reserves sel aside for Lhe use and benefit of ihe Gitwangak Band.

3. This By-Law applies in respect and over all walers of the
Band.
4. a) Gilksan-Wet’suwel’en persons are permilied to engage in

fishing in walers of the Bands al any time and by any means
excepl by Lhe use of explosive matlerials, rockels, combustiibles,
projecliiles, shell or otlher like substances, subject to
variatlions or restrictions as may be made pursuani Lo this By-
Law;

b) Any wvariations or restirictions on fishing shall be
publicized Lo the Gitksan-Wel’suwet’en people by writien notice,
excepl in emergencies in which case oral notice {o {he fisherman
shall be sufficient notice;

c) The Band Council wmay authorize persons other <{1han Band
members (o fish. Such authorization shall be based on the
iraditional rights of those persons under Gitksan or Wei’suwet’en
law Lo fish within the walers of the Band.

S. No person other than a member of the Band or a person
aulhorized by the Band Council shall engage in fishing or attemptl
to fish in or upon waters of the Band excepi in accordance witih
ithis By-Law.

6. Gitksan-Wet’'suwel’en people are permitied Lo use, buy,
sell, {irade, or barter fish caught within the waters of +{he Band
in accordance with their {raditiional laws and customs.

7. Salmon fry, parr and smolis shall not at any +{1ime or



place be fished for, caughl or killed.

8. The Band Council authorizes the Tribal Council 10 appointi
‘fishery officers whose acls and dulies are as defined by this By-
Law and amendmenis therelo, and whose lilles are as specified in
their appoiniment. :

9. The Band Council shall authorize the fishery officers to
work with and under Lhe direction of the Tribal Council, itis
officers and employees.

10. The Band Council aulhorizes the Tribal Council {o carry
oul and administer i1his By-Law on behalf of {he Band.

11. Any fishery officer appointed hereunder may direci in
writing or orally on sight that fishing nets or apparatus be
adjusiled, altered or modified in such a way as to preserve and
prolecti fish al a specific place and time.

12. The eggs or fry of f£fish on {he spawning grounds, or
Juvenile fish in rearing areas, shall not at any 1ime be
desiroyed or inierfered witih.

13. No person shall cause or knowingly permiti to pass intio or
pul or knowingly permii {o be put, lime, chemicals, substlances or
drugs, poisonous matier, mill rubbish or saw dust or any otither
deleterious substance or tLhing whether +the same is of a like
charactier (o Lhe substance named in this seciion or not, in any
wvalers of i1he band.

14. No person engaging in logging, lumbering, landclearing or
mining or other such operations shall put or knowingly permii 1o
be pul, any slash, stumps or other debris, or effluent intio any
walers of {he band.

15. Where unused slides, dams, obstructions, or anything
detilrimential Lo fish existi on reserve and +{1he owner or occupier
ithereof does noil afiler nolice given by the Band Council remove
Lthe same, or if i{he owner is not resident in Canada, or his exact
place of residence is unknown to the Band Council, the Band
Council may cause such slide, dam, obsiruction, or +thing



detrimential o fish life to be removed or destiroyed.

16. Any fishery officer appoinled hereunder may enforce the
provisions of {his By-Law.

17. Everyone who violatles any provisions of Lhis By-Law, is
guilty of an offence punishable on summary conviction and is
liable 1o a fine of not more than $100.00 or to be imprisoned for
a Lerm nolt exceeding 30 days or both.

18. Proceedings under 1l1his by-law and any of its amendmentis
hereto shall not be instituted wmore than six monihs after the
time when ilhe subjeci matter of the proceedings arose.

1s. All penaltiies incurred under this By-Law, are enforceable
by summary proceedings under ithe provisions of Lthe Criminal Code
of Canada relating Lo summary conviction mattiers.

20. When an offence againsil ihis by-law is commitied on more
ithan one day or is conilinued for wore than one day, it shall be
deemed 1o be a separale offence for each day on which the offence
is commiitied or continued.

II. APPOINTMENT OF FISHERY OFFICERS AND THEIR POWERS
AND RESPONSIBILITIES

21. The Band Council authorizes the Tribal Council {o appoint
fishery officers 10 regulate and administer the Gitksan-
Wet’suwel’en Indian Fishery By-Law and authorize such fishery
officers 1o operate within <1he reserve lands controlled by the
Band and operate in ihe waters of the Band.

22. Any person not appointied pursuanl to this by-law may not
enforce +the Gitksan-Wel’suwet’en Indian Fishery By-Law without



the authorizalion of the Band Council.

23. A fishery officer appointied pursuant to this regulation
may arrest without a warranl a person whom he, on reasonable and
probable grounds, believes Lo have committed an offence against
the Gitksan-Wel’suwet’en Indian Fishery By-Law or whom he finds
commitiing an offence against this By-Law.

24. Any person who resisls or willfully obstructs a fishery
officer is guilily of an offence under the Gilksan-Wel’suwel’en
Fishery By-Law.

25. Fishery officers may operate {1est fisheries within the
walers of the Band.

26. Fishery officers may impose emergency closures as
directed by the Tribal Council pursvant 1o Pari IV of t(his By-
law.

27. Fishery officers may inspect nets witihin waters of the
Band and other gear which is being used in the waters of the Band
for the purposes of delermining actlual catch within the walers of
ihe Band.

28. Fishery officers appointed under this By-Law shall comply
with the slaff direclives and staff policies established by the
Tribal Council.

29. Fishery officers may require any person fishing within
ihe walers of the Band pursuant to Parti III of this By-law 1o
produce his permit.

30. A fishery officer may cancel any permil issued pursuant
io these by-laws where he has reasonable grounds {o believe that
ithe holder of the said permil has violated 1he terms of 1lhe
permit or has commiiied an offence under ihis by-law.



I1I GITKSAN-WET'SUWET'EN SPORTS FISHING REGULATIONS

31. No person olher than Gitksan-Wel’suwet’en persons, shall
fish from reserve lands or fish in waters of +t(he bands, exceptl
under the aulhorily of a fishing permiti issued by the Band
Council.

32. A fishery officer may issue a fishing permit authorizing
persons Lo fish in Lhe walers of ihe Band with such restirictlions
as Lo Lime, place, type of gear and species of fish, and the
paymenl of such a fee as hereinafter set out in Schedule "A".

33. The Band Council reserves the righl wupon reasocnable
nolice to make the changes in the fishing permiils as from time to
time are now required for {he conservation, preservation and
managemenl of the fishery.

34. A fishing permil issued pursuant to Section 32 shall be
valid only for ihe period inscribed thereon and shall be subject
to any fees ithal may be established from time to iime by the Band
Council on behalf of the Band.

35. The holder of a fishing permit under 1his Pari shall be
enlitled Lo fish in the waters of the Band by means of angling
methods only.

IV REGULATIONS GOVERNING CLOSURE AND NOTICES OF CLOSURE
36. Where notice of a variation or restiriction in fishing in

"the walers of Lthe Band is required Lo be given, or may be given
by the By-Law, except in emergencies, such notice shall be given
no less than +{wenily-four (24) hours prior Lo the wvariatlion or
restiriction coming intio effecti.

37. The notice shall be authorized by the Tribal Council or a



fishery officer appointed under {his By-Law.

38. No such notice shall be effective unless duly authorized
by the Tribal Council.

3S. The notice may be in a standard form and shall be posted
in prominenl spots around the Gitksan-Wel’suwet’en fishing sites
as well as in Lthe offices of the Band and the Tribal Council.

40. The notice shall specify the dale and time the variatlion
or resiriclion is {to commence and to cease, Lthe nature of tihe
varialion or restricltion and to whom it is 1o apply.

41. Notice of a variatlion or restrictiion shall also be given
al leasl iwice over a local radio stalion and/or citizen bands no
less t1han +twenty-four (24) hours prior to Lthe variation or
resiricltion becoming effeciive.

42. In an emergency situation, Lo be determined by tlhe
guidelines in Seclion 45 of +{his By-law, a fishery officer may
vary or restrict fishing in the waters of the Band by giving oral
nolice Lo Lhe members of the Gitksan-Wel’suwel’en Bands without
Lthe necessily of giving advance notice.

43. A fishery officer may give writien or orzl nolice on a
fishing sile 1o vary or resilricl fishing so long as there exisis
an emergency situation.

44. Such emergency variation or restrictions shall noti last
longer ithan foriy-eight (48) hours at any one iime, and shall be
i{o furtither ihe objects of the By-Law.

45. In delermining whether or not an emergency exisis a
fishery officer shall consider an emergency under 1he following
conditlions:

a) If a special slock is in danger of extinciion and a
conservation problem exisis; or

b) If a stock which is nol in danger of exliinction is below



the level which Tribal Council agrees would be optimal.

V. REGULATIONS GOVERNING HABITAT PROTECTION

46. - No person ihrough their act or omission shall reduce the
producliive capacity of the waters of the Band to produce fish
except as aulhorized pursuant {o Seclion 48.

47. Notwilhstlanding Section 48 of {(his regulation, {he Band
Council may authorize the Gitksan-Wel’suwet’en Tribal Council {o:

a) _ Review any proposed project Lo delermine if it would
effect {the productiive capaciiy of the waters of i1he Band pursuant
1o the review procedure set oul in these regulatlions;

b) Recommend ihat the Band Council issue permiis authorizing
any person 1o reduce ihe productive capacity of {the waters of the
Band on such +{1erms and conditions as the Tribal Council deems

appropriatle.

48. a) The Tribal Council may conduct a {esi fishery in the
wvaters of +the Band (o determine the capacily of the run of
differenl species of fish within the walers of the Band.

b) The Tribal Council may recommend <{1hat the Band Council
issue & permit aulhorizing a person {o reduce the productive
capacily of ihe waters of ihe Band on such terms and conditions
as are appropriate Lo besl conserve, preserve and manage the
fishery.

49. No person authorized to fish under ithe Gitiksan-
Wet’'suwel’en Indian Fishing By-Law shall be required to mark any
fish ihati they have caughl from iLhe waters of +{he Band prior tlo
transporiing those fish from the fishing site.

S0. Noiwithstanding any other Act or Regulation any person
authorized 1o fish in Lhe walers of the Band shall be in lawful
possession of fish which he has caught in ihe walers of t{he Band
and s8hall be authorized Lo +t(ransport said fish which he has
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caught Lo any place for any purpose authorized by this By-law.

S1. a) The Tribal Council may establish a review panel consisting
of nol more t{han five persons Lo review any poteniial project
which would affect the produclive capacity of {he waters of the
Bands pursuani {o Section 48 of this By-Law.

b) The panel shall have a majorilty of persons of Gitlksan or
Wet’suwel’en descenti.

c) No member of the Board of Directors, the Execuiive or
employees of {he Tribal Council shall be members of the review
panel.

d) The Chairman of {he panel shall be of Gitksan or
Wet’'suwel’en descent.

S52. The review panel established pursuanli (o Section 52 of
this By-Law has jurisdiction 1o inquire intlo any project which
would affect the producliive capacity of the waters of {he Band
and has jurisdicliion to wmake recommendalions {o the Band whose
wvalers are affected or Lo ithe Tribal Council as 1o Lthe +{1erms and
conditions which should be placed on any project which would
affeclt the capacity of ithe waters of {ihe Band.

53. The review panel shall review the wmeritis and justice of
each case and is not bound to follow legal precedent.

54. The review panel shall hold inforwmal hearings, bui may
cross-examine witnesses who appear before ithe panel and may allow
cross-examination of wiinesses who appear before the panel by
proponenis and intiervenors.

SS5. The Tribal Council may intervene as an independeni parily
to presenli {he Indian inlerest al any hearings conducled by tlhe
review panel.

S6. The review panel can recommend +Lerms and conditions for
ithe approval of any project which would affeclil +t{he productive
capacily of 1he waters of the Bands and 1he Band Council can
accept or reject the recommendations of ihe review panel, bul may
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not alter {those recommendatlions.

57. The review panel shall be resiricled in ils
investigalions 1o reviewing Lhe effects of any proposed project
on Lhe productive capacily of the walers of +t{he Bands and may
consider the Indian inlerest in the produclive capacily of the
wvaters of the Bands in the course of its hearings.

S8. The review panel has Lthe autlhority 1o establish its own

procedure.

REGULATIONS GOVERNING THE APPOINTMENT OF WET’SUWET’EN AND
GITKSAN ADVISORY BODIES

59. The Band Council shall appoint members to a Gitksan
advisory board consisting of Lhe hereditary Chiefs of {(he Lakh
Seel, Lakh Gibuu, Lax Sgiik and Kisgaast Clans of 1he Gitksan
people Lo make recommendations Lo the Tribal Council regarding
closures, use of specific sities, use o0f specific gear and
regulalions based on the {(radiional ownership and rights of
access Lo iradiiocanl fishing siies within the waters of {he Band
which has nominated them as a member of the Gitksan Advisory

Board.

This By-Law has been passed at a duly convened meeting of the

Gitiwangak Band Council at which a quorum of iL{he Band Councillors

were presenti and voling in favour of this By-Law on the /%W.day
/
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